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Introduction 

The contents of this brief comprise, firstly, a recommendation for an amendment to the FATCA 
IGA which, if adopted, will mitigate several of my subsequently listed points of concern. I will 
give further recommendations for the mitigation of those points which are not necessarily 
covered by this first recommendation or which would require additional amendment of the IGA. 

 Recommendation: that the FATCA IGA be amended by the addition of the following 
statement: “Notwithstanding any other provision of this Act or the Agreement, for all purposes 
related to the implementation of this Act and the Agreement, ‘U.S. Person’ and ‘Specified U.S. 
Person’ shall not include any person who is a Canadian citizen or legal permanent resident who 
is ordinarily resident in Canada.” 

Points of Concern  

1. Failure to Recognize International Practice Regarding Dual Nationals: The Canadian 
population includes a large number of so-called “dual citizens” who have lived in this country 
for decades and who know no other home. Dual citizens exist simply by virtue of being born in 
one country and taking up residence and citizenship in another. Many countries in the world, 
including Canada, allow their expatriates to retain their citizenships when they naturalize in other 
countries as a simple courtesy that means “you are welcome back any time because we are your 
family”. Likewise, many countries, like Canada, do not require the official renunciation of a 
naturalized citizen’s birth citizenship. In the modern, global, mobilized world this is virtually a 
required stance, particularly amongst developed nations with common hopes of prosperity. 

To deal with the increased prevalence of the instance of dual citizenship in the last century 
international norms were established. Ironically, my first quote is from the U.S. Department of 
State Foreign Affairs Manual Volume 7: Consular Affairs: 

“It is a generally recognized rule, often regarded as a rule of international law, that when 
a person who is a dual national is residing in either of the countries of nationality, the 
person owes paramount allegiance to that country, and that country has the right to assert 
its claim without interference from the other country.” (emphasis mine) 

The “rule” referred to above is an expansion on Article 4 of the 1930 Hague Convention on 
Certain Questions relating to the Conflict of Nationality Laws which is still in effect. My second 
quote is an interpretation of this same Article by the Home Office of the United Kingdom: 

“…the practical effect of this Article is that where a person is a national of, for example, 
two States (A and B) and is in the territory of State A, then State B has no right to claim 
that person as its national or to intervene on that person’s behalf.” (emphasis mine)  
http://www.bia.homeoffice.gov.uk/sitecontent/documents/policyandlaw/nationalityinstruc
tions/nisec2gensec/dualnationality?view=Binary 

http://www.bia.homeoffice.gov.uk/sitecontent/documents/policyandlaw/nationalityinstructions/nisec2gensec/dualnationality?view=Binary
http://www.bia.homeoffice.gov.uk/sitecontent/documents/policyandlaw/nationalityinstructions/nisec2gensec/dualnationality?view=Binary
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There is nothing in either of these sensible statements to suggest that the matter of taxation is to 
be considered an exception. In short, in Canada the dual Canadian/American citizen is a 
Canadian, and a Canadian only. The FATCA IGA contravenes this long-standing international 
practice by placing greater importance on the Canadian-resident dual citizen’s relationship to the 
United States than on his relationship to Canada, the country of his dominant nationality. 

2. Removal of a Canadian’s Right to Bank Where and How He Chooses (Re: Annex II, Sec. 
III & IV): A significant number of Canadians directly affected by this agreement are retired 
persons who have lived in this country in good faith, held joint accounts with their Canadian 
spouses for their whole lives and have chosen to save, not only in registered accounts but in non-
registered vehicles as well. Some of these people were self-employed during their working lives 
and created their own “pensions” through frugal living and responsible savings practices. Some 
have received inheritances from family members which have augmented their savings and 
allowed them to look forward to a comfortable retirement. They have developed long-term, 
trusted relationships with the financial institutions of their choice. The FATCA IGA may force 
these people, in their waning years, to move their accounts to an institution with which they are 
unfamiliar and which may not even be in or near the community in which they live. Even more 
concerning is the fact that couples (several amongst my own acquaintance) have already taken 
steps to have the name of the U.S.-born Canadian spouse removed from their long-held joint 
accounts and even to transfer the title of their houses solely into the name of the Canadian-born 
spouse. This leaves the U.S.-born Canadian spouse in a financially untenable position in their 
own country. 

In addition, I think it is fair to say that many, if not most, of these retired individuals have more 
than $50,000 in these accounts. Are they now to be penalized for their good sense in financial 
planning, their resourcefulness and success in their careers, and the good fortune that life may 
have brought their way? (See Annex I, Sec. II, A.1.) 

3. Joint Accounts with Non-“U.S. persons” are Fully Reportable (Re: Annex I, Sec. VI, 
C.1.): One of the most egregious offences of FATCA is that accounts shared jointly with people 
who are not considered taxable by the U.S. have to be reported as though they were wholly 
owned by the “American”. This greatly expands the number of Canadians exposed to U.S. tax 
liability as it is more than likely that U.S.-born Canadians who have lived in Canada for most of 
their lives will have married native-born Canadians. 

4. “Unambiguous Evidence of a U.S. birthplace” is Considered by the Agreement to be an 
Acceptable Item of U.S. Indicia (Annex I, Sec. II, B. 1. b. & 4.a.): In contravention of the 
Canadian Charter of Rights and Freedoms this item is overtly discriminatory on the basis of 
national origin. Discrimination against any one group being allowed into the application of any 
law in Canada opens the door to further discrimination of other groups. This eats at the heart of 
the most basic expectations of protection from harm that all citizens should expect from their 
government. 
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5. Lack of Clarity About the Risk of Closure of Recalcitrant Accounts (Article 4, 
subparagraph 2): If a bank discovers an account suspected of belonging to a “U.S. person” and 
the account holder does not wish to answer questions regarding his citizenship the bank does not 
have to close that person’s account as long as they send all the account information required in 
Article 2, subparagraph 2(a) to the Canada Revenue Agency for turning over to the United 
States Internal Revenue Service (IRS). I would assume that if a person demands their human 
right as a Canadian citizen to not have their information passed to a foreign government they 
may do so, but the cost to that person will be the closure of his account. Are accounts in danger 
of being closed? Absolutely, YES! 

6. Is the Exemption of all Canadian Government Registered Savings Plans Just an 
Exemption from FATCA Reporting or is it an Exemption from all U.S. Tax Reporting?: If 
Canadians of American origin rush out tomorrow and apply for TFSA’s, RDSP’s, RESP’s, etc. 
just because they are FATCA-exempt they will have fallen into a trap if, a few years down the 
road, they find that they have no alternative but to file 5 years of back taxes to the U.S. and 
renounce the U.S. portion of their citizenship. 

 Recommendation: amend the language of the IGA to clarify the precise nature of the 
exemption of registered accounts so that it is clear that these accounts, FATCA-exempt though 
they may be, still must be reported annually to the IRS by the compliant individual on his 
American tax return. 

7. Forcing Canadian Citizens to Expose Themselves Financially, One Way or the Other, to 
a Government with which They Did Not Heretofore Realize They Had a Financial 
Relationship (Annex 1, II, B. 4): A young and/or recent American immigrant to Canada very 
likely has been informed of his/her “obligation” to file U.S. tax returns. This was not adequately 
communicated to immigrants back in the 1950s and 60s. Many were told that, once becoming 
Canadian their tax-filing “obligation” was over. Taxation not being a general topic of 
conversation at the dinner table, their children were completely oblivious. Thus a generation 
grew up in blissful ignorance of the fact that they were living every day with the proverbial 
sword hanging over their heads. We, those children, have now awakened to the full realization 
that our financial lives and that of our spouses are in mortal danger regardless of what we do. 
One thing appears to be certain; we cannot leave things as they are. In addition to the actions 
described in Point #2 there are only two other alternatives: 

a) One is to pay a cross-border tax accountant thousands of dollars to prepare several 
years’ worth of back tax returns and Foreign Bank Account Reports (FBARs) plus 
additional hundreds of dollars annually to remain “compliant”. This is a high price to pay 
to send a pile of useless paper to a country that gives me nothing for my money. 

b) The other alternative is to appear at a U.S. consulate after making an appointment to 
officially relinquish or renounce one’s connection to the United States. Relinquishment 
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should be relatively easy and will, indeed, be an available way out for many of the people 
I have described. Here I will, indeed, thank the negotiators of the IGA for the apparent 
relaxation of the documentation required by the banks to determine that someone born in 
the United States is, in fact, no longer an American citizen. It appears that many 
Canadians may be able to simply state that when they became Canadian they thought 
they were giving up their U.S. citizenship but they will have to prove it in some way. If 
showing their Canadian passport is enough then that, perhaps, is acceptable. But it may 
not be enough. This article appears to leave discretion up to the financial institution as to 
whether or not it will accept a client’s reason for not having additional supporting 
documentation of their relinquishment. 

Renunciation is an entirely different matter and can be exceptionally costly by virtue of 
massive, post-14th Amendment legislation that, layer upon layer, has obfuscated the 
provisions of the Citizenship Clause of that Amendment such that it is now almost 
unrecognizable. A person’s right to expatriate has become, for some, an invitation to have 
a significant portion of one’s hard-earned assets confiscated. No one should have to put 
themselves in this position. It is similar to being asked to testify against oneself in court. 

Recommendation: The IGA should explicitly state that financial institutions must accept 
a Canadian passport or certificate of naturalization as sole proof that the bearer is not an 
American citizen. 

8. The IGA Has Been “Marketed” to Canadians as a Good Deal Because the Banks Do Not 
Have to Deal with the IRS Directly (confirmed by the witnesses below on May 6): It makes 
no difference to me whether the banks or the Canada Revenue Agency send my information to 
the IRS. The fact remains that under the terms of the present agreement it will be sent. 

9. Other Questions Not Addressed in the IGA: If accounts cannot be closed could they be 
frozen? Could money be removed from an account for alleged non-payment of taxes/penalties? 
If so, who would have the “authority” to do this, CRA?, the bank?, the IRS? At your committee’s 
meeting on May 6, 2014 both Minister Oliver and Mr. Ernewein stated that this agreement will 
not result in anyone being taxed or penalized. But Mr. Ernewein explicitly stated that the 
agreement is about sharing information. In today’s world this is even more frightening. If the 
IRS wants our names, addresses and account balances why do they want them if not to be able to 
take from us what is rightfully ours but which they think is rightfully theirs? 

Recommendation: There should be a section in the IGA which specifies precisely what the 
various concerned agencies have the right to do and what they do not have the right to do. 

10. Necessity for the Removal of the FATCA IGA from Bill C-31: The FATCA IGA is of 
grave concern to Canada and Canadians on many levels. My recommendations have focused on 
the direct impact of the legislation on human beings and have not even begun to touch on the 
possible implications for Canadian sovereignty in the financial sector and, perhaps, in other 
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sectors in the future. The matter is far too serious and complex to be packaged up and buried in 
an omnibus bill hundreds of pages thick. 

Recommendation: The FATCA IGA should be removed from Bill C-31 to facilitate thorough 
study and consideration of the document by all members of the House of Commons. 

Summary 

Given the enormous implications, for Canada and Canadians, of the FATCA IGA I recommend: 

1. that the following amendment be adopted: “Notwithstanding any other provision of this Act or 
the Agreement, for all purposes related to the implementation of this Act and the Agreement, 
‘U.S. Person’ and ‘Specified U.S. Person’ shall not include any person who is a Canadian citizen 
or legal permanent resident who is ordinarily resident in Canada.” 

2. that the language of the IGA be amended to clarify the precise nature of the exemption of 
registered accounts so that it is clear that these accounts, FATCA-exempt though they may be, 
still must be reported annually to the IRS by the compliant individual on his American tax return. 

3. that the IGA should explicitly state that financial institutions must accept a Canadian passport 
or certificate of naturalization as sole proof that the bearer is not an American citizen. 

4. that there should be a section in the IGA which specifies precisely what the various concerned 
agencies have the right to do and what they do not have the right to do. 

5. that the FATCA IGA be removed from Bill C-31 to facilitate thorough study and 
consideration of the document by all members of the House of Commons. 

 

Respectfully submitted, 

 

Karen S. Smithson, Kelowna, B.C. 

[Mrs. Smithson is a 59-year-old retiree, a Canadian citizen for 41 years and a resident of 
Canada for 53 years. She holds no property or financial assets in the United States; she has no 
investments in the United States; she has never worked in the United States; she has no social 
security number and, as an adult, has never been in the United States for longer than 30 
consecutive days at one time. But she has an “unambiguous place of birth” in the United States. 
Like many of her compatriots, before she heard about FATCA she had no knowledge of the U.S.’ 
unique practice of citizenship-based taxation and therefore no knowledge of her supposed tax 
“obligations” to the United States. She has been married to a native-born Canadian for 33 
years.] 


